2024
TLA Annual £onference

. CTLA Mid-Year
Meeting

May 1 -4, 2024
Wyndham Grand Rio Mar Puerto Rico
Golf and Beach Resort
Rio Grande, Puerto Rico
"
Transportation Lawyers CTI:A pafwfa){

Association




2024
TLA Annual Gonference ¢

CTLA Mid-Year Meeting™®

May 1 - 4, 2024
Wyndham Grand Rio Mar Puerto Rico Golf and Beach Resort —

. : . [+[@] s |8
RIO Grande, PUertO RICO Trans;::;::’lg;ilc.’:wyers CTLA nnnnnnnnnnnnnnnnnnnnnnnnnn

The Supply Chain and the Transportation
of Goods: A Canadian Perspective

The following presentation overviews the law germane to dispute
resolution in Canadian maritime law, admiralty law and shipping
law matters.
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Federal Court Decisions
Ontario Decisions
Non-Ontario Provincial Decisions

Tribunal Decision


Presenter Notes
Presentation Notes
NTD – Agenda depends on which cases are used and key themes. Put together an example above under Federal Court Decisions
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Establishing a Limitation Fund under the Marine Liability Act:

Facts:

* Parties were involved in boat collision. Plaintiff commenced action against defendant
seeking establishment of limitation fund and related relief in respect of collision
between two pleasure craft.

Positions:

» Defendant denied liability and filed counter claim against plaintiff. Defendant moved
for stay.

 Plaintiff moved for a guarantee bond and time limitations on the Limitation Fund
claims, as well as an enjoining of other potential claimants among other forms of relief.


Presenter Notes
Presentation Notes
By a Statement of Claim issued on December 6, 2021, the "Plaintiff commenced this action, seeking the establishment of a limitation fund, pursuant to the Marine Liability Act, S.C. 2001, c. 6 (the "MLA”) and related relief, in respect of a collision between two pleasure crafts, that occurred at Colpoy's Bay on August 31, 2019 (the "Collision"). In this Statement of Claim, the Plaintiff claimed a limitation of his liability in relation to a 1 million dollar accident plus interest to the date of the constitution of a limitation fund under ss 29(a); an order constituting a limitation fund; an order enjoining related persons; an order postponing the distribution of the proceeds of the Limitation Fund; and costs.
Plaintiff filed a motion thereafter seeking authorization for the Plaintiff to file a guarantee bond in the form of a letter of undertaking from an insurer; directing that any claim against the Limitation Fund not filed within the time specified by the Court; setting a time limit within which the Defendants and claimants could file their defences and claims against the Limitation Fund; and declaring the Limitation Fund to be distributed to the extent necessary to satisfy the claims of the persons whom the Court decides are entitled.
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Schnarr v. Markle, 2023 FC 1004:

Establishing a Limitation Fund under the Marine Liability Act.

Issues:

* Three issues arose from the Motions before the Court. The first was whether
a limitation fund should be established; the second was whether the Federal
Court proceedings should be dismissed or stayed; and the third was whether
the proceedings in any other Court should be enjoined.’


Presenter Notes
Presentation Notes
Issues:
Three issues arose from the Motions before the Court. The first was whether a limitation fund should be established; the second was whether the Federal Court proceedings should be dismissed or stayed; and the third was whether the proceedings in any other Court should be enjoined.’

Disposition:
The Defendants agreed that a limitation fund be established, in light of the provisions of the MLA. Part 3 of the Act incorporates by reference the Convention on Limitation of Liability for Maritime Claims, 1976 (the "Convention").
Upon interpreting the Convention, the court held that the combined effect of Articles 9 and 11 of the Convention, which forms part of the MLA, is that only one fund is established to answer the "aggregate of all claims which arise on any distinct occasion.”
With regards to the issue of limiting the claims against the Fund, the court left such issues to the case management Judge. 
With regards to the Defendants’ motion for a stay, the court applied the two-part Mon-Oil Ltd. v. Canada (1989), 26 C.P.R. (3d) 379 (F.C.T.D.), which requires the Court to consider two questions: (1) will the continuation of the action cause prejudice to the defendants, and (2) will the stay cause an injustice to the plaintiff. The court denied their motion for stay, relying on facts that indicated that staying the proceedings would restrict the Plaintiff in advancing his limitation action.
With regards to its enjoining powers under section 33 of the MLA, the court interpreted its powers under the provision broadly to apply an appropriateness test to the facts of the case, concluding that the proceedings outside the FC be enjoined to allow adjudication of all issues related to the Collision, including the issues of liability which are the subject of the current proceeding before the Ontario Superior Court of Justice. In coming to this conclusion, the court held that the subject matter of both the Ontario and FC is the Collision, liability, and any limitation of that liability.


2024

TLA Annual Sonference &
CTLA Mid-Year Meetin

May 1 - 4, 2024
Wyndham Grand Rio Mar Puerto Rico Golf and Beach Resort )
RIO Grande, Puerto R|CO TmnsTszzli?;il‘.’:wyers nnnnnnnnnnnnnnnnnnnnnnnnnn

Schnarr v. Markle, 2023 FC 1004:

Establishing a Limitation Fund under the Marine Liability Act.

Disposition:

* One Limitation Fund was permitted to answer the aggregate of all claims.
The court also held that the MLA grants a presumed right to limit liability.

* The Defendant’s motion for a stay was denied under the Mon-Oil Ltd. Test.

* The FC granted Plaintiff’s motion to enjoin other parties in concurrent
provincial proceedings.


Presenter Notes
Presentation Notes
Issues:
Three issues arose from the Motions before the Court. The first was whether a limitation fund should be established; the second was whether the Federal Court proceedings should be dismissed or stayed; and the third was whether the proceedings in any other Court should be enjoined.’

Disposition:
The Defendants agreed that a limitation fund be established, in light of the provisions of the MLA. Part 3 of the Act incorporates by reference the Convention on Limitation of Liability for Maritime Claims, 1976 (the "Convention").
Upon interpreting the Convention, the court held that the combined effect of Articles 9 and 11 of the Convention, which forms part of the MLA, is that only one fund is established to answer the "aggregate of all claims which arise on any distinct occasion.”
With regards to the issue of limiting the claims against the Fund, the court left such issues to the case management Judge. 
With regards to the Defendants’ motion for a stay, the court applied the two-part Mon-Oil Ltd. v. Canada (1989), 26 C.P.R. (3d) 379 (F.C.T.D.), which requires the Court to consider two questions: (1) will the continuation of the action cause prejudice to the defendants, and (2) will the stay cause an injustice to the plaintiff. The court denied their motion for stay, relying on facts that indicated that staying the proceedings would restrict the Plaintiff in advancing his limitation action.
With regards to its enjoining powers under section 33 of the MLA, the court interpreted its powers under the provision broadly to apply an appropriateness test to the facts of the case, concluding that the proceedings outside the FC be enjoined to allow adjudication of all issues related to the Collision, including the issues of liability which are the subject of the current proceeding before the Ontario Superior Court of Justice. In coming to this conclusion, the court held that the subject matter of both the Ontario and FC is the Collision, liability, and any limitation of that liability.
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Andrie LLC v. Bluewater Ferry Limited, 2023 FC 155:

Sufficiency of Evidence in determining negligent navigation:

Action:

* Facilities belonging to B Ltd. were damaged by ice flowing down river — On
that same morning, convoy of five vessels streamed down river and passed
by B Ltd.'s facilities — B Ltd. claimed that transit of convoy down river
caused thick slabs of ice to float downstream along Canadian shoreline, and
damaged infrastructure of its ferry terminal


Presenter Notes
Presentation Notes
Facts:
Facilities belonging to B Ltd. were damaged by ice flowing down river. On that same morning, convoy of five vessels streamed down river and passed by B Ltd.'s facilities. 
B Ltd. claimed that transit of convoy down river caused thick slabs of ice to float downstream along Canadian shoreline, and damaged infrastructure of its ferry terminal, causeway
 B Ltd. claims that physical damage and associated losses totaled $6,000,000 

Action:
Shipowner brought motion for summary judgment; B Ltd. brought cross-motion for summary judgment. Motion granted; cross-motion dismissed.
Considering all submissions and motion records, it could not be concluded, on balance of probabilities, that one or more of vessels caused pieces of ice to dislodge, flow downstream along Canadian shoreline and damage causeway
Causeway was damaged by pieces of ice floating downstream, and there was evidence that passage of convey on American side of river coincided generally with ice damage to causeway, but there was insufficient evidence that one or more vessels caused ice, on opposite side of ice field from convoy, to dislodge and float downstream along Canadian shoreline

Insufficiency of Expert Evidence:
Experts failed to identify likely or probably cause of dislodgement of ice based on their expertise and material provided to them.
Expert reports were fatal to B Ltd.'s claim. Evidence was insufficient to conclude, on balance of probabilities, that convoy caused pieces of ice to dislodge and float down river damaging causeway and/or caused movement of ice that damaged causeway.
While there was correlation generally between timing of passage of convoy and damage to causeway, correlation was not same as causation.
There was insufficient evidence that speed of convoy, upriver of causeway, caused or contributed to displacement of ice that ultimately damaged causeway 
Evidence was insufficient to enable conclusion that passage of one or more of vessels caused pieces of ice on Canadian side of river to dislodge and damage causeway, and B Ltd. failed to demonstrate that shipowners caused damage to causeway 
Therefore, there was no genuine issue for trial as to cause of dislodgement of ice that flowed downstream on Canadian side of river.

The court held that there are key considerations with respect to whether a summary trial is appropriate differ from those for summary judgment. Such considerations include:
The amount involved; 
The complexity of the matter; 
Its urgency; 
Any prejudice likely to arise by reason of delay; 
The cost of taking the case forward to a conventional trial in relation to the amount involved; and 
Whether credibility is a crucial factor; and the course of the proceedings.
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Andrie LLC v. Bluewater Ferry Limited, 2023 FC 155:

Key Finding: Expert Evidence fatal to the claim:

* Evidence was insufficient to enable conclusion that passage of one or more
of vessels caused pieces of ice on Canadian side of river to dislodge and
damage causeway, and B Ltd. failed to demonstrate that shipowners caused
damage to causeway

* As a result, no genuine issue for trial as to cause of dislodgment of ice.


Presenter Notes
Presentation Notes
Facts:
Facilities belonging to B Ltd. were damaged by ice flowing down river. On that same morning, convoy of five vessels streamed down river and passed by B Ltd.'s facilities. 
B Ltd. claimed that transit of convoy down river caused thick slabs of ice to float downstream along Canadian shoreline, and damaged infrastructure of its ferry terminal, causeway
 B Ltd. claims that physical damage and associated losses totaled $6,000,000 

Action:
Shipowner brought motion for summary judgment; B Ltd. brought cross-motion for summary judgment. Motion granted; cross-motion dismissed.
Considering all submissions and motion records, it could not be concluded, on balance of probabilities, that one or more of vessels caused pieces of ice to dislodge, flow downstream along Canadian shoreline and damage causeway
Causeway was damaged by pieces of ice floating downstream, and there was evidence that passage of convey on American side of river coincided generally with ice damage to causeway, but there was insufficient evidence that one or more vessels caused ice, on opposite side of ice field from convoy, to dislodge and float downstream along Canadian shoreline

Insufficiency of Expert Evidence:
Experts failed to identify likely or probably cause of dislodgement of ice based on their expertise and material provided to them.
Expert reports were fatal to B Ltd.'s claim. Evidence was insufficient to conclude, on balance of probabilities, that convoy caused pieces of ice to dislodge and float down river damaging causeway and/or caused movement of ice that damaged causeway.
While there was correlation generally between timing of passage of convoy and damage to causeway, correlation was not same as causation.
There was insufficient evidence that speed of convoy, upriver of causeway, caused or contributed to displacement of ice that ultimately damaged causeway 
Evidence was insufficient to enable conclusion that passage of one or more of vessels caused pieces of ice on Canadian side of river to dislodge and damage causeway, and B Ltd. failed to demonstrate that shipowners caused damage to causeway 
Therefore, there was no genuine issue for trial as to cause of dislodgement of ice that flowed downstream on Canadian side of river.

The court held that there are key considerations with respect to whether a summary trial is appropriate differ from those for summary judgment. Such considerations include:
The amount involved; 
The complexity of the matter; 
Its urgency; 
Any prejudice likely to arise by reason of delay; 
The cost of taking the case forward to a conventional trial in relation to the amount involved; and 
Whether credibility is a crucial factor; and the course of the proceedings.
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Brink’s Global Services Korea Ltd. v. Binex Line Corp., 2022
FC 571, affirmed on appeal.

Silver Ingot Theft in International Carriage & Federal Court Jurisdiction:

* Admiralty matter regarding cargo damage. The issue in this case was who
was liable for the loss of the cargo of 18,276.02 kg of silver ingots valued at
approximately USD $10,262,242.37. The Cargo was in transit from Korea to

New York via Montreal. The shipping container disappeared from a Canadian
National (“CN”) railyard in Montreal.


Presenter Notes
Presentation Notes
Federal Court Decision: Admiralty matter regarding cargo damage:
Decision: 
(1) Establishing Jurisdiction over theft in International Carriage: Applied the ITO test to determine jurisdiction simpliciter for the Federal Court. Defendant argued that the FC had no subject matter jurisdiction in the case because the claim lacked a statutory grant of jurisdiction to satisfy the first prong of the ITO test. The party asserted that the Bill of Lading was concluded upon delivery of the Cargo to the CN Railyard in Montreal. Asserted then that the FC lacked personal jurisdiction because there was no presumptive connecting factor linking the claim to Canada’s jurisdiction (para 44).
 The party argued that there is no presumptive connecting factor linking the claim to Canada because: (1) Defendant is not domiciled or resident in Canada; (2) Defendant does not carry on business in Canada with an actual presence in the jurisdiction; (3) there is no evidence of negligence by Defendant in Canada; and (4) no contract connected with the dispute was made in Canada. The sole fact of the theft of the Cargo occurring in Canada does not suffice to establish jurisdiction, as simply sustaining damage in a jurisdiction does not establish this Court's jurisdiction (Van Breda at paragraph 89).
Held, the essence of the claim is for loss incurred as a result of the carriage of goods pursuant to a multimodal through bill of lading, which brought the claim within subsection 22(1) of the Federal Courts Act. Similar to the governing Deltrans case, the case considered a theft of a cargo that was shipped from China to Montreal pursuant to a bill of lading for combined transport shipment. The Court in Deltrans determined that the bill of lading had expired because the cargo was delivered to the place of delivery. Accordingly, any liability under the bill of lading was exhausted. As a result, the Federal Court was without jurisdiction and the action dismissed. Unlike Deltrans, however, since the Bill of Lading Stipulated that the Cargo had to be delivered to the consignee at the container yard, it remained an open question whether the defendant’s responsibilities under the Bill were exhausted. It was then necessary to determine whether the tendering of the correct code amounted to delivery. A full record would be needed to establish “with finality” the question of delivery.
Section 46 of the MLA further establishes the Federal Court’s jurisdiction over the matter. The Court interpreted S. 46 purpose being to establish Canada's jurisdiction in spite of a jurisdiction clause stipulating a foreign jurisdiction in cases where there is a contract for carriage of goods by water. Held, s 46(1)(a) prima facie applies to the facts of this case and it was supported by jurisprudence: Paragraph 46 (1) (a) applied because the actual port of discharge on the carriage by water component of the multimodal Bill of Lading was Canada. The carriage of the goods was not limited by the Bill of Lading to only the water carriage component. While the MLA speaks only to carriage of goods by water, the defendant’s obligations under the Bill of Lading extend to the entire transport of the Cargo.
(2) Motion for Stay: As well, in deciding the motion for stay in the action for loss of cargo, geographic distance is less of a factor given new technologies and the use of virtual platforms for court proceedings (paras 79-83).
Issue:
The issue in this case was who was liable for the loss of the cargo (the Cargo) of 18,276.02 kg of silver ingots valued at approximately USD $10,262,242.37. The Cargo was in transit from Korea to New York via Montreal. The shipping container disappeared from a Canadian National (“CN”) railyard in Montreal. 
Facts:
Sumitomo Corporation (“Sumitomo”) owned the Cargo. Sumitomo purchased it from Korea Zinc Company Ltd (“Korea Zinc”), which is listed as the shipper of the Cargo. Both were non-parties to the present action. On January 1, 2019, Korea Zinc entered into an International Valuables Transport Contract with Brink’s Global Services Korea Ltd. and Brink’s Global Services International Inc. (“Brink’s”) to ship the Cargo from Korea to Sumitomo in New York, via Canada. Brink’s engaged ExLogistics Co. Ltd. to arrange for the shipment of the cargo by rail and sea to Canada. Binex Line Corp. (“Binex”) was appointed as the consignee of the cargo. Ex-Logis@cs engaged Woowon Sea & Air Co. Ltd. (“Woowon”) as the carrier of the Cargo. Woowon issued a multi modal Bill of Lading, no. WSAMTR192351 (“Bill of Lading”) in Seoul, Korea, on December 25, 2019. The type of move was described as “CY/CY” (container yard to container yard). The port of loading was Busan, Korea. The place of delivery was the CN Railyard in Montreal. Woowon engaged Maersk Lina A/S (“Maersk”) to transport the Cargo from Korea to Canada. 
In summarizing the decision, Judge Aalto described the case as follows: 
“This case has all the elements of an Agatha Christie whodunit. A valuable stolen cargo, a secure location, multiple possible suspects, an unknown perpetrator, and a trucking company that was given the pickup code with instructions to deliver the cargo to a location unknown to any of the parties. Except for a small portion of the cargo recovered well after the fact, the cargo was never seen again. The issue in this case was who was liable for the loss of the cargo (the Cargo) of 18,276.02 kg of silver ingots valued at approximately USD $10,262,242.37. The Cargo was in transit from Korea to New York via Montreal. The shipping container disappeared from a Canadian National (“CN”) railyard in Montreal. The facts of the case were straight forward albeit involving many parties as is common in international shipments. Sumitomo Corporation (“Sumitomo”) owned the Cargo. Sumitomo purchased it from Korea Zinc Company Ltd (“Korea Zinc”), which is listed as the shipper of the Cargo. Both were non-parties to the present action.”
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e Jurisdiction simpliciter had been established — essence of the claim is for
loss incurred as a result of the carriage of goods pursuant to a multimodal
through bill of lading, which brought the claim within ss 22(1) of the Federal
Courts Act.

* Federal court granted jurisdiction under S 46(1)(a) - prima facie applies to
the case: Paragraph 46 (1) (a) applied because the actual port of discharge
on the carriage by water component of the multimodal Bill of Lading was
Canada. The carriage of the goods was not limited by the Bill of Lading to
only the water carriage component.


Presenter Notes
Presentation Notes
Federal Court Decision: Admiralty matter regarding cargo damage:
Decision: 
(1) Establishing Jurisdiction over theft in International Carriage: Applied the ITO test to determine jurisdiction simpliciter for the Federal Court. Defendant argued that the FC had no subject matter jurisdiction in the case because the claim lacked a statutory grant of jurisdiction to satisfy the first prong of the ITO test. The party asserted that the Bill of Lading was concluded upon delivery of the Cargo to the CN Railyard in Montreal. Asserted then that the FC lacked personal jurisdiction because there was no presumptive connecting factor linking the claim to Canada’s jurisdiction (para 44).
 The party argued that there is no presumptive connecting factor linking the claim to Canada because: (1) Defendant is not domiciled or resident in Canada; (2) Defendant does not carry on business in Canada with an actual presence in the jurisdiction; (3) there is no evidence of negligence by Defendant in Canada; and (4) no contract connected with the dispute was made in Canada. The sole fact of the theft of the Cargo occurring in Canada does not suffice to establish jurisdiction, as simply sustaining damage in a jurisdiction does not establish this Court's jurisdiction (Van Breda at paragraph 89).
Held, the essence of the claim is for loss incurred as a result of the carriage of goods pursuant to a multimodal through bill of lading, which brought the claim within subsection 22(1) of the Federal Courts Act. Similar to the governing Deltrans case, the case considered a theft of a cargo that was shipped from China to Montreal pursuant to a bill of lading for combined transport shipment. The Court in Deltrans determined that the bill of lading had expired because the cargo was delivered to the place of delivery. Accordingly, any liability under the bill of lading was exhausted. As a result, the Federal Court was without jurisdiction and the action dismissed. Unlike Deltrans, however, since the Bill of Lading Stipulated that the Cargo had to be delivered to the consignee at the container yard, it remained an open question whether the defendant’s responsibilities under the Bill were exhausted. It was then necessary to determine whether the tendering of the correct code amounted to delivery. A full record would be needed to establish “with finality” the question of delivery.
Section 46 of the MLA further establishes the Federal Court’s jurisdiction over the matter. The Court interpreted S. 46 purpose being to establish Canada's jurisdiction in spite of a jurisdiction clause stipulating a foreign jurisdiction in cases where there is a contract for carriage of goods by water. Held, s 46(1)(a) prima facie applies to the facts of this case and it was supported by jurisprudence: Paragraph 46 (1) (a) applied because the actual port of discharge on the carriage by water component of the multimodal Bill of Lading was Canada. The carriage of the goods was not limited by the Bill of Lading to only the water carriage component. While the MLA speaks only to carriage of goods by water, the defendant’s obligations under the Bill of Lading extend to the entire transport of the Cargo.
(2) Motion for Stay: As well, in deciding the motion for stay in the action for loss of cargo, geographic distance is less of a factor given new technologies and the use of virtual platforms for court proceedings (paras 79-83).
Issue:
The issue in this case was who was liable for the loss of the cargo (the Cargo) of 18,276.02 kg of silver ingots valued at approximately USD $10,262,242.37. The Cargo was in transit from Korea to New York via Montreal. The shipping container disappeared from a Canadian National (“CN”) railyard in Montreal. 
Facts:
Sumitomo Corporation (“Sumitomo”) owned the Cargo. Sumitomo purchased it from Korea Zinc Company Ltd (“Korea Zinc”), which is listed as the shipper of the Cargo. Both were non-parties to the present action. On January 1, 2019, Korea Zinc entered into an International Valuables Transport Contract with Brink’s Global Services Korea Ltd. and Brink’s Global Services International Inc. (“Brink’s”) to ship the Cargo from Korea to Sumitomo in New York, via Canada. Brink’s engaged ExLogistics Co. Ltd. to arrange for the shipment of the cargo by rail and sea to Canada. Binex Line Corp. (“Binex”) was appointed as the consignee of the cargo. Ex-Logis@cs engaged Woowon Sea & Air Co. Ltd. (“Woowon”) as the carrier of the Cargo. Woowon issued a multi modal Bill of Lading, no. WSAMTR192351 (“Bill of Lading”) in Seoul, Korea, on December 25, 2019. The type of move was described as “CY/CY” (container yard to container yard). The port of loading was Busan, Korea. The place of delivery was the CN Railyard in Montreal. Woowon engaged Maersk Lina A/S (“Maersk”) to transport the Cargo from Korea to Canada. 
In summarizing the decision, Judge Aalto described the case as follows: 
“This case has all the elements of an Agatha Christie whodunit. A valuable stolen cargo, a secure location, multiple possible suspects, an unknown perpetrator, and a trucking company that was given the pickup code with instructions to deliver the cargo to a location unknown to any of the parties. Except for a small portion of the cargo recovered well after the fact, the cargo was never seen again. The issue in this case was who was liable for the loss of the cargo (the Cargo) of 18,276.02 kg of silver ingots valued at approximately USD $10,262,242.37. The Cargo was in transit from Korea to New York via Montreal. The shipping container disappeared from a Canadian National (“CN”) railyard in Montreal. The facts of the case were straight forward albeit involving many parties as is common in international shipments. Sumitomo Corporation (“Sumitomo”) owned the Cargo. Sumitomo purchased it from Korea Zinc Company Ltd (“Korea Zinc”), which is listed as the shipper of the Cargo. Both were non-parties to the present action.”
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Berenguer v. Sata Internacional - Azores Airlines, S.A., 2023 FCA 176

* Appeal of lower court decision granting
* (1) motion to strike out amended statement of claim and (2) dismiss motion to certify action
as class proceeding.

* Proposed class action concerned relief for passengers of foreign airline who
experienced flight delays on flights to or from Canada.

* Held: Allowed appeal on (1) — passenger complaints are likely within Federal Court
jurisdiction, dismissed on (2) — there is a tribunal (CTA) that exists to handle
passenger complaints, and so the preferable procedure test was not met. (vs.
superior to other available methods)
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Conrad Refrigerated Trucking Inc., v. 7123019
Canada Inc. dba Etlas Freight, 2023 ONSC 5433:

Once a customer’s cargo claim is paid, can one recover from the responsible
carrier?

Conrad Refrigerated Trucking (CRT) acted as a freight forwarder and agent for Goodmark
Poultry (Toronto) Inc.

Goodmark needed to import chicken from the US, which is regulated in accordance with
Canada’s Export and Import Permits Act, RSC 1985.

CRT contracted with Etlas Freight for transportation. No written broker-carrier
agreement was signed, aside from a Carrier Confirmation Sheet.

The goods were stolen upon transportation. CRT paid Goodmark an amount of money
that reflected Goodmark’s claimed loss.


Presenter Notes
Presentation Notes
In the recent case of Conrad Refrigerated Trucking Inc., v. 7123019 Canada Inc. dba Etlas Freight, 2023 ONSC 5433, a judge of the Ontario Superior Court of Justice dismissed a plaintiff’s action (at its own summary judgment motion) on the basis that it had no standing to sue.
The facts in the Conrad case were not overly complicated.  Frozen chicken needed to be hauled from Louisiana to Ontario.  The load was stolen while unattended.  There was no broker-carrier agreement in place.  The shipper had sent the forwarder a load confirmation sheet, providing that the forwarder would be liable for any loss, but there was insufficient evidence, according to the judge, that those terms were ever agreed upon.  After-the-fact, the forwarder made an ex gratia payment to the shipper, for business reasons; and then proceeded to sue the carrier in negligence.
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Conrad Refrigerated Trucking Inc., v. 7123019
Canada Inc. dba Etlas Freight, 2023 ONSC 5433:

* CRT sued Etlas to recover its payment to Goodmark. Etlas denied liability
to CRT, taking the position on the court application that CRT had no
standing to sue.

* Etlas argued that CRT was acting only as an agent in introducing
Goodmark to Etlas, which resulted in a contract of carriage being made
between Goodmark and Etlas. Accordingly, CRT was not a party to that
contract and CRT was seeking to be indemnified for losses that were not
sustained by it.

 Etlas argued that CRT’s payment to Goodmark was as a volunteer,
motivated by wanting to “keep a good customer content”.
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Conrad Refrigerated Trucking Inc., v. 7123019
Canada Inc. dba Etlas Freight, 2023 ONSC 5433:

CTLA £2080

Court’s decision and impact:

* Court agreed with Etlas.

* Absent a contractual obligation to pay a cargo claim to a shipper
as a means to acquire standing to sue, the broker should
consider taking an assignment of rights from its indemnified
customer so as to be able to claim against the carrier.


Presenter Notes
Presentation Notes
Court found that CRT made its payment to Goodmark as a volunteer, CRT having acted only as an agent in the equation. CRT lacked the necessary “standing” to advance the claim. If CRT wished to rely on the Confirmation Sheet, then CRT ought to have insisted on a signature as evidence of acceptance.

Moreover, the Court found that the payment was voluntary and not mandated by any contract.  In the absence of a formal written assignment of the cause of action, it found that the plaintiff had no legal entitlement to sue.  In doing so, it relied upon 20204947 Ontario Inc. c/o/b RBA Financial Group v. Day & Ross Inc., 2015 ONSC 1855 (Div. Ct.) – the appeal of a Small Claims action – where the lack of a formal assignment was similarly determinative.
The question of “equitable subrogation” was not to have been argued or considered in Conrad.
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Thind v. Polycon Industries, 2022 ONSC 2322:

Determining jurisdiction of the Ontario Superior Court:

The plaintiff truck driver became injured after his cargo dislodged while being
unstrapped on arrival in Ohio. He claimed that the cargo was negligently
loaded onto his vehicle in Guelph, leading to the accident at his destination.
One of the defendants, MPW Industrial Services, operating the facility in Ohio

where the plaintiff was injured contested the jurisdiction of the Ontario
Superior Court.


Presenter Notes
Presentation Notes
Facts:
The plaintiff, Karamjeet Thind, was a truck driver who was injured after his cargo dislodged while being unstrapped on arrival in Hebron, Ohio. He claimed that the cargo was negligently loaded onto his vehicle in Guelph, Ontario, leading to the accident at his destination. One of the defendants, MPW Industrial Services, operating the facility in Ohio where the plaintiff was injured contested the jurisdiction of the Ontario Superior Court.
Decision:
The court found a real and substantial connection between the subject matter of the jurisdiction and Ontario based on the connecting factors in Van Breda. Two of the defendants were domiciled or resident in Ontario. A court in Ontario could assume jurisdiction where there were multiple defendants, some in Ontario and others outside the jurisdiction, who were joint tortfeasors in an action having inseparable damages. Otherwise, a plaintiff would be forced to litigate in Ontario and bring separate actions against defendants in other jurisdictions, which made little sense and raised the real and unjust prospect of inconsistent verdicts. With two of three defendants located in Ontario and named as joint tortfeasors in the same action involving inseparable or indivisible damages, the court could assume jurisdiction, including the aspect that involved MPW Industrial Services located in Ohio.
Similarly, the alleged tort was multi-jurisdictional based on a wrongful act or omission in the jurisdiction and an injury outside the forum. The plaintiff relied on all defendants, including MPW Industrial Services, to have the cargo properly loaded onto his vehicle in Ontario. 
The plaintiff had a good arguable case of a real and substantial connection to Ontario where the alleged negligent acts or omissions by the defendants when the cargo was loaded in Guelph, purportedly caused the cargo to fall and injure him in Ohio. In a forum conveniens analysis, MPW Industrial Services had not shown that Ohio was clearly the more appropriate forum. Both Ontario and Ohio courts might be appropriate to hear the action, and most factors in the analysis were neutral. Fairness and efficiency, however, favoured Ontario as the appropriate forum. The court recognized that a connection existed between the tort claim and Ohio, which might support an action there — namely, the plaintiff was injured in the Ohio facility, and potential witnesses were all located in Ohio. Nevertheless, other issues of fairness for the parties had to be considered — the plaintiff resided in Ontario where his trucking business was located and the tortious acts in loading cargo occurred. If jurisdiction were refused, the plaintiff would be required to litigate in Ohio, which would likely be more onerous. MPW Industrial Services was the only party in Ohio. There was no suggestion of any juridical advantage or forum shopping involved in the claim proceeding in Ontario.
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Establishing jurisdiction:

* Van Breda test applied to establish jurisdiction simpliciter — requiring a
substantial connection to the jurisdiction. The alleged tort was also multi-
jurisdictional based on a wrongful act: the plaintiff relied on all defendants,
including MPW Industrial Services, to have the cargo properly loaded onto
his vehicle in Ontario.


Presenter Notes
Presentation Notes
Facts:
The plaintiff, Karamjeet Thind, was a truck driver who was injured after his cargo dislodged while being unstrapped on arrival in Hebron, Ohio. He claimed that the cargo was negligently loaded onto his vehicle in Guelph, Ontario, leading to the accident at his destination. One of the defendants, MPW Industrial Services, operating the facility in Ohio where the plaintiff was injured contested the jurisdiction of the Ontario Superior Court.
Decision:
The court found a real and substantial connection between the subject matter of the jurisdiction and Ontario based on the connecting factors in Van Breda. Two of the defendants were domiciled or resident in Ontario. A court in Ontario could assume jurisdiction where there were multiple defendants, some in Ontario and others outside the jurisdiction, who were joint tortfeasors in an action having inseparable damages. Otherwise, a plaintiff would be forced to litigate in Ontario and bring separate actions against defendants in other jurisdictions, which made little sense and raised the real and unjust prospect of inconsistent verdicts. With two of three defendants located in Ontario and named as joint tortfeasors in the same action involving inseparable or indivisible damages, the court could assume jurisdiction, including the aspect that involved MPW Industrial Services located in Ohio.
Similarly, the alleged tort was multi-jurisdictional based on a wrongful act or omission in the jurisdiction and an injury outside the forum. The plaintiff relied on all defendants, including MPW Industrial Services, to have the cargo properly loaded onto his vehicle in Ontario. 
The plaintiff had a good arguable case of a real and substantial connection to Ontario where the alleged negligent acts or omissions by the defendants when the cargo was loaded in Guelph, purportedly caused the cargo to fall and injure him in Ohio. In a forum conveniens analysis, MPW Industrial Services had not shown that Ohio was clearly the more appropriate forum. Both Ontario and Ohio courts might be appropriate to hear the action, and most factors in the analysis were neutral. Fairness and efficiency, however, favoured Ontario as the appropriate forum. The court recognized that a connection existed between the tort claim and Ohio, which might support an action there — namely, the plaintiff was injured in the Ohio facility, and potential witnesses were all located in Ohio. Nevertheless, other issues of fairness for the parties had to be considered — the plaintiff resided in Ontario where his trucking business was located and the tortious acts in loading cargo occurred. If jurisdiction were refused, the plaintiff would be required to litigate in Ohio, which would likely be more onerous. MPW Industrial Services was the only party in Ohio. There was no suggestion of any juridical advantage or forum shopping involved in the claim proceeding in Ontario.


2024
TLA A""ualﬂﬂfEI‘Eﬂ[}E o o

CTLA Mid-Ye o

May 1 - 4, 2024
Wyndham Grand Rio Mar Puerto Rico Golf and Beach Resort —

) . -— “A FBOOE
Rio Grande, Puerto Rico T ed T CTLA BBERE

ear Meeting™®

Thind v. Polycon Industries, 2022 ONSC 2322:

Establishing jurisdiction:

* In a forum non conveniens analysis, MPW Industrial Services had not shown
that Ohio was clearly the more appropriate forum. Both Ontario and Ohio
courts might be appropriate to hear the action, and factors were neutral.
Fairness and efficiency, however, favoured Ontario. The court recognized
that a connection existed between the tort claim and Ohio. Nevertheless,
fairness for the parties had to be considered — the plaintiff resided in
Ontario where his trucking business was located and the tortious acts in
cargo occurred. If jurisdiction were refused, the plaintiff would be required
to litigate in Ohio, which would likely be more onerous.


Presenter Notes
Presentation Notes
Facts:
The plaintiff, Karamjeet Thind, was a truck driver who was injured after his cargo dislodged while being unstrapped on arrival in Hebron, Ohio. He claimed that the cargo was negligently loaded onto his vehicle in Guelph, Ontario, leading to the accident at his destination. One of the defendants, MPW Industrial Services, operating the facility in Ohio where the plaintiff was injured contested the jurisdiction of the Ontario Superior Court.
Decision:
The court found a real and substantial connection between the subject matter of the jurisdiction and Ontario based on the connecting factors in Van Breda. Two of the defendants were domiciled or resident in Ontario. A court in Ontario could assume jurisdiction where there were multiple defendants, some in Ontario and others outside the jurisdiction, who were joint tortfeasors in an action having inseparable damages. Otherwise, a plaintiff would be forced to litigate in Ontario and bring separate actions against defendants in other jurisdictions, which made little sense and raised the real and unjust prospect of inconsistent verdicts. With two of three defendants located in Ontario and named as joint tortfeasors in the same action involving inseparable or indivisible damages, the court could assume jurisdiction, including the aspect that involved MPW Industrial Services located in Ohio.
Similarly, the alleged tort was multi-jurisdictional based on a wrongful act or omission in the jurisdiction and an injury outside the forum. The plaintiff relied on all defendants, including MPW Industrial Services, to have the cargo properly loaded onto his vehicle in Ontario. 
The plaintiff had a good arguable case of a real and substantial connection to Ontario where the alleged negligent acts or omissions by the defendants when the cargo was loaded in Guelph, purportedly caused the cargo to fall and injure him in Ohio. In a forum conveniens analysis, MPW Industrial Services had not shown that Ohio was clearly the more appropriate forum. Both Ontario and Ohio courts might be appropriate to hear the action, and most factors in the analysis were neutral. Fairness and efficiency, however, favoured Ontario as the appropriate forum. The court recognized that a connection existed between the tort claim and Ohio, which might support an action there — namely, the plaintiff was injured in the Ohio facility, and potential witnesses were all located in Ohio. Nevertheless, other issues of fairness for the parties had to be considered — the plaintiff resided in Ontario where his trucking business was located and the tortious acts in loading cargo occurred. If jurisdiction were refused, the plaintiff would be required to litigate in Ohio, which would likely be more onerous. MPW Industrial Services was the only party in Ohio. There was no suggestion of any juridical advantage or forum shopping involved in the claim proceeding in Ontario.
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Non-Ontario Provincial Decisions:
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Knight v. Black, 2022 BCCA 130:

Entitlement to Limitation:

Action:

e Defendant Ministry of Transportation and Infrastructure and its contractor planned to
undertake road stabilization work along river, which raised concerns at Department of
Fisheries and Oceans (DFO) about the habitat

* Contractor arranged for reconnaissance to identify sites needing work, inviting plaintiff
DFO biologist to attend trip on B's boat. Ministry reimbursed contractor for B's invoiced
charge after trip on which plaintiff fell when B's boat hit sandbank

 Plaintiff brought action against B and defendants, but their application for determination
that their liability for damages was subject to limit set by Marine Liability Act was

granted.

* Plaintiff appealed


Presenter Notes
Presentation Notes
Maritime and admiralty law --- Practice and procedure — Statutory limitation of liability — Entitlement to limitation
Defendant Ministry of Transportation and Infrastructure and its contractor planned to undertake road stabilization work along river, which raised concerns at Department of Fisheries and Oceans (DFO) about fisheries habitat — 
Contractor arranged for reconnaissance to identify sites needing work, inviting plaintiff DFO biologist to attend trip on B's boat. Ministry reimbursed contractor for B's invoiced charge after trip on which plaintiff fell when B's boat hit sandbank 
Plaintiff brought action against B and defendants, but their  application for determination that their liability for damages was subject to limit set by Marine Liability Act was granted. 
Plaintiff appealed — Appeal allowed in part — Application judge correctly found that plaintiff was passenger under contract of carriage and that B was carrier whose liability for damages was limited, but erred in finding that contractor and Ministry were carriers — Agreement between B and contractor, even if time charter as plaintiff claimed, came within Act's definition of contract of carriage — Plaintiff did not have to be privy to contract of carriage in order to be passenger under s. 27(2)(a) of Act — Application judge erred by assuming that entering into contract to have people transported by boat sufficed to make contractor "carrier" — Definitions of "carrier" and "performing carrier" in Athens Convention, adopted in Act, had two elements of concluding of contract of carriage and performance of carriage by transporting goods, freight or passengers but application judge focused on only first element — In context, only person who entered into contract pursuant to which that person was obliged to transport passengers or goods was "carrier" — Contractor and Ministry were, essentially, passengers who contracted to be carried up river — Contractor's invitation to plaintiff to join trip did not change its status as it had not assumed any contractual obligation to transport her — Provisions were intended to limit potential liability of those in position to cause or prevent injury or loss during carriage, where carriers were presumptively negligent if loss arose — Ministry and contractor were not carriers because they had not assumed contractual obligation to transport passengers, such that they were neither presumptively liable for plaintiff's injuries nor entitled to limit on recoverable damages.


2024

TLA Annual Sonference &
CTLA Mid-Year Meetin

May 1 - 4, 2024
Wyndham Grand Rio Mar Puerto Rico Golf and Beach Resort )
RIO Grande, Puerto R|CO TmnsTszzli?;il‘.’:wyers nnnnnnnnnnnnnnnnnnnnnnnnnn

Knight v. Black, 2022 BCCA 130:

Entitlement to Limitation:

Appeal allowed in part:

* Application judge correctly found that plaintiff was passenger under
contract of carriage (even though it was a charterparty) and that B was
carrier whose liability for damages was limited, but erred in finding that
contractor and Ministry were carriers .

* Agreement between B and contractor, even if time charter as plaintiff
claimed, came within Act's definition of contract of carriage.


Presenter Notes
Presentation Notes
Maritime and admiralty law --- Practice and procedure — Statutory limitation of liability — Entitlement to limitation
Defendant Ministry of Transportation and Infrastructure and its contractor planned to undertake road stabilization work along river, which raised concerns at Department of Fisheries and Oceans (DFO) about fisheries habitat — 
Contractor arranged for reconnaissance to identify sites needing work, inviting plaintiff DFO biologist to attend trip on B's boat. Ministry reimbursed contractor for B's invoiced charge after trip on which plaintiff fell when B's boat hit sandbank 
Plaintiff brought action against B and defendants, but their  application for determination that their liability for damages was subject to limit set by Marine Liability Act was granted. 
Plaintiff appealed — Appeal allowed in part:
Application judge correctly found that plaintiff was passenger under contract of carriage and that B was carrier whose liability for damages was limited, but erred in finding that contractor and Ministry were carriers — Agreement between B and contractor, even if time charter as plaintiff claimed, came within Act's definition of contract of carriage — Plaintiff did not have to be privy to contract of carriage in order to be passenger under s. 27(2)(a) of Act — Application judge erred by assuming that entering into contract to have people transported by boat sufficed to make contractor "carrier" 
Definitions of "carrier" and "performing carrier" in Athens Convention, adopted in Act, had two elements of concluding of contract of carriage and performance of carriage by transporting goods, freight or passengers but application judge focused on only first element — In context, only person who entered into contract pursuant to which that person was obliged to transport passengers or goods was "carrier" — Contractor and Ministry were, essentially, passengers who contracted to be carried up river — Contractor's invitation to plaintiff to join trip did not change its status as it had not assumed any contractual obligation to transport her — Provisions were intended to limit potential liability of those in position to cause or prevent injury or loss during carriage, where carriers were presumptively negligent if loss arose — Ministry and contractor were not carriers because they had not assumed contractual obligation to transport passengers, such that they were neither presumptively liable for plaintiff's injuries nor entitled to limit on recoverable damages.
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Knight v. Black, 2022 BCCA 130:

Entitlement to Limitation:

Appeal allowed in part:

* Plaintiff did not have to be privy to contract of carriage in order to be
passenger under s. 27(2)(a) of Act (Athens Convention - states that a
passenger is any person carried in a ship “under a contract of carriage”)

* However, entering into contract to have people transported by boat doesn’t
make contracting party a "carrier”. Athens Convention, adopted in the Act, is
intended to protect shipowners’ right to limit.


Presenter Notes
Presentation Notes
Maritime and admiralty law --- Practice and procedure — Statutory limitation of liability — Entitlement to limitation
Defendant Ministry of Transportation and Infrastructure and its contractor planned to undertake road stabilization work along river, which raised concerns at Department of Fisheries and Oceans (DFO) about fisheries habitat — 
Contractor arranged for reconnaissance to identify sites needing work, inviting plaintiff DFO biologist to attend trip on B's boat. Ministry reimbursed contractor for B's invoiced charge after trip on which plaintiff fell when B's boat hit sandbank 
Plaintiff brought action against B and defendants, but their  application for determination that their liability for damages was subject to limit set by Marine Liability Act was granted. 
Plaintiff appealed — Appeal allowed in part:
Application judge correctly found that plaintiff was passenger under contract of carriage and that B was carrier whose liability for damages was limited, but erred in finding that contractor and Ministry were carriers — Agreement between B and contractor, even if time charter as plaintiff claimed, came within Act's definition of contract of carriage — Plaintiff did not have to be privy to contract of carriage in order to be passenger under s. 27(2)(a) of Act — Application judge erred by assuming that entering into contract to have people transported by boat sufficed to make contractor "carrier" 
Definitions of "carrier" and "performing carrier" in Athens Convention, adopted in Act, had two elements of concluding of contract of carriage and performance of carriage by transporting goods, freight or passengers but application judge focused on only first element — In context, only person who entered into contract pursuant to which that person was obliged to transport passengers or goods was "carrier" — Contractor and Ministry were, essentially, passengers who contracted to be carried up river — Contractor's invitation to plaintiff to join trip did not change its status as it had not assumed any contractual obligation to transport her — Provisions were intended to limit potential liability of those in position to cause or prevent injury or loss during carriage, where carriers were presumptively negligent if loss arose — Ministry and contractor were not carriers because they had not assumed contractual obligation to transport passengers, such that they were neither presumptively liable for plaintiff's injuries nor entitled to limit on recoverable damages.
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Tribunal Decisions:
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Application by Autumn Evoy, Erin Maxwell, Hunter Troup, Lara Plokhaar, Kandi
Smiley, Edwina Brooks against Air Canada, WestJet, Air Transat, K.L.M. Royal
Dutch Airlines (KLM) and VIA Rail Canada Inc. (VIA), pursuant to the Canada
Transportation Act, Decision No. 105-AT-C-A-2023, 22-41428

e Canadian Transportation Agency ruled on six applications in which
applicants sought to travel by air with an animal that is or could be
an emotional support animal (ESA). Agency distinguished ESAs,
which are not regulated, from emotional support dogs (ESDs),
which are.
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* Distinction between ESDs and ESAs: a service dog is “a dog that has been
individually trained by an organization or person specializing in service dog
training to perform a task to assist a person with a disability with a need
related to their disability”; an ESA does “not perform a task; rather, their
presence provides comfort and emotional support to persons with mental
health-related disabilities.”
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* As in Canada, air carriers in the US have long been required to carry service
animals. Carriers were also legally required to transport ESAs in the US from
2008 until January 2021. The US DOT determined that regulatory change
was required due to:

* increases in service animal complaints by passengers with disabilities and
by air carriers;

|H

* inconsistent definitions of “service animal” among US Federal agencies;

e disruptions caused by requests to transport unusual species of animals on
board aircraft, which eroded public trust in legitimate service animals;

* incidents of passengers fraudulently representing their pets as service
animals; and

 thereported increase in the incidence of misbehaviour by ESAs.
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* The Final Rule defines a service animal as “a dog, regardless of
breed or type, that is individually trained to do work or perform
tasks for the benefit of a qualified individual with a disability,
including a physical, sensory, psychiatric, intellectual, or other
mental disability”. This definition excludes all non-task-trained
animals, such as ESAs, comfort animals and service animals in

training.
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* Agency heard from passengers and interested groups in support of ESAs

* Airlines argued that it is critical that any animal on board an aircraft to
support a person with a disability is trained to meet the safety and health
standards for air transportation. Aggressive and disruptive behaviour and

waste elimination by ESAs are highly likely to occur during flight because of
their lack of training.

* As for fraud, in the US from 2018 to 2019, the number of passengers
travelling with trained service animals increased modestly by 2.8%, the
number of passengers travelling with pets increased by 5.97%, and the
number of passengers travelling with ESAs increased by more than 10.7%.
One of its members experienced an increase of 27.9% in ESAs, while the
increase in its total passengers was just 6.1% over the same period.


Presenter Notes
Presentation Notes
NTD – unsure if this decision is relevant to the presentation; included it as it was in Will’s case summaries.
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* Guidance: acceptance of species other than dogs as an ESA would
cause undue hardship for carriers; the unrestricted carriage of
ESDs would cause undue hardship for carriers; with appropriate
conditions and safeguards, carriers could carry some ESDs without

undue hardship. Conditions include proof of need, notice to airline
in advance, vet certification.


Presenter Notes
Presentation Notes
NTD – unsure if this decision is relevant to the presentation; included it as it was in Will’s case summaries.
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QUESTIONS?

Robin Squires

rsquires@blg.com
416-367-6595
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