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In-house Counsel as Gatekeeper: Wearing Many Hats;
Weighing Multiple Risks

Protecting the interests of the organization while complying

with the rules of professional conduct.

Navigating privilege, confidentiality, and unauthorized
practice of law issues and concerns.

Mitigating risks, especially in a dynamic and
multijurisdictional environment.

Avoiding “ivory-tower “ responses. i

Building best practices and procedures, whether the
company is well established or expanding within its market
base.



Presenter Notes
Presentation Notes
-Taking “ivory-tower” advice and then trying to apply it to the commercial realities of the business. I would prefer that OC really learn our business so they can avoid the ivory tower response and give me something really practical and useful for the company.
-Business is willing to roll the dice right now and take chances to deepen customer relationships and try to improve walletshare.
-Mega doesn’t have much litigation, so I am more concerned with the day-to-day issues of cargo claims, ID theft and fraud leading to stolen loads, building best practices and procedures.
	-Helps for OC to know how mature the client company is. If immature, they won’t have robust practices and procedures and may require more hand-holding. Be prepared to offer free templates, outlines, training (virtual or on-site), or allow in-house counsel to ask one or two questions per month without billing for it. These acts go a long way to building a relationship of trust and you will likely get more work as the company grows and matures.



Attorney-Client Privilege

Ensuring all departments understand
how privilege works;

How to properly ask for advice;

Proper labeling of emails, documents,
attachments;

Separating legal advice from business
advice; and

Avoiding “fake privilege” pitfalls.



Presenter Notes
Presentation Notes
-It helps to have in-house counsel begin a written discussion on something to establish privilege. At one company, I prompted HR to do an analysis of job descriptions and FLSA exempt status. I told them to report the figures back to me so we could keep the ongoing discussion under privilege.



=
Insurance & Risk ...

* Are we properly insured?

* Do our contracts, including online terms and
conditions, limit damages, preclude jury trials
and class actions, and/or ensure litigation
venues skip judicial hellholes?

* Are we using early case assessments to ensure
we see the risk in litigation as early as possible?

* Are we properly laying out the risk of litigation
to the business leaders?

* Do we look to mediate disputes quickly?

* Do we use mock juries on litigation bound for
trial?

* Are we taking advantage of programs offered
by our insurance company/legal counsel to
reduce risk?


Presenter Notes
Presentation Notes
-Contract realities: we can argue federal statutes, Carmack, FSMA, etc., but customer is going to do what customer wants to do. They will still offset even if the contract doesn’t allow them to. And if we push back, they threaten to take away the business. Even when I know I have the law and the facts on my side, we often end up paying customer claims and doing right by them to keep the business. We don’t have leverage right now.
-Broker liability discussion:  do we have enough AL coverage if we get pulled into a personal injury/death lawsuit for negligent hiring/selection?
-Shipper’s interest programs (LTL and FTL opportunities).



How The Right Counsel Can Create A Competitive
Advantage

Become Panel Counsel.

Understanding and protecting company strategic goals.. .

Understanding the complexity of maintaining large,
multijurisdictional portfolios.

Streamlining standard operating procedures, safety
protocol, and preservation of evidence.

Comprehensive review and coordinated national
discovery efforts.

Education and protection of Corporate Representative.

Timely alerts on new regulations, laws, and lobbying
efforts.

Timely filed pleadings, billing, and thorough updates.
No SURPRISES!


Presenter Notes
Presentation Notes
-BECOME PANEL COUNSEL FOR CARGO AND AUTO INSURERS!!! I’ve had at least two or three cases where assigned counsel didn’t know anything about freight brokers, so I had to educate counsel on who we are and why that matters. It was not a comfortable position to be in. 
-Critical to have counsel familiar with transportation/logistics and the nuances of the industry.
Some frustrations with OC:
-No surprises, please! (Default judgment in CA). 
-Invoices without lawyer/staff names, billing rates, and tasks with hours tracked.
-Automatic annual billing increases with no discussion, especially in this freight market where companies are laying people off.
-When I ask a question, you conduct a bunch of research and then bill me for it without asking if I wanted the research done or not.
Ways OC Can Help An Immature Organization:
-Help me identify who my 30b6 corporate rep should be 
-Planning how to handle litigation before we’re in the middle of it (strategies and tips in advance so we aren’t scrambling once litigation arises)



The Corporate Cheat Sheet

Be commercially minded.
Budgets are critical.

Understand the company and how you fit into the big picture.

Help me understand the risk —is it remote, possible, or probable‘
Provide regular updates — | do NOT want to track you down. <
Do NOT send documents to review 1-2 days before they are due.
Only request “must have” documents.

Communicate using preferred method — email, call, or zoom.
Do not sugarcoat things. Be transparent and honest.

We review your bills — ensure they reasonableness and accuracy.


Presenter Notes
Presentation Notes
In-house counsel must be commercially minded. The business requires quick turnaround from Legal. If outside counsel can help in-house counsel by adopting the commercial mindset and helping us reach a solution fast, you will become a trusted advisor and have better access to other internal stakeholders.
Legal is a business unit and it runs on a budget. Can you offer discounted rates, AFA’s, or other fee arrangements to help me save money? Show me why your firm should be one of the few providers we use. If you help me flourish in my role, you will get a lot more work. 
Understand what is happening at the company and how you fit into the big picture. GC’s have so many issues they address daily, and your matter is only one small part. Do you know where the GC’s attention is being directed lately?
If you give me options on how to proceed, tell me your opinion on which path you believe is the right one. But be brief overall. Bullet points are a plus. If you need an urgent response, please say so in the subject line.
Help me understand when a risk is remote, possible, or probable. Don’t treat all risk as material risk. If you owned this business, would you focus on this risk?
Provide regular updates on matters without being asked. Tell me how often I will hear from you and then make it happen. I don’t want to track you down for information.
Don’t send me documents to review one or two days before they are due in court. Please give me adequate time to review and provide a response.
If you request documents, please only request “must haves” because we have to jump through a lot of hoops to track down all the documents. If we don’t have a document we need, help us understand how that affects our position.
Ask for actionable feedback on how you can improve your client service or handle matters in the future.
Treat in-house counsel as a partner. Gain insights from them on the business and involve them in strategizing on your matters.
Communicate using our preferred method. Email, phone calls, meeting invites.
Don’t sugarcoat things. Be transparent and honest. If it’s bad news, let us know.
I will review your bills each time they are sent, but please ensure they are reviewed by a partner for reasonableness and accuracy before sending them to me. 
Please staff matters with a diverse team and try to keep numbers reasonable and consistent instead of bouncing around between attorneys and staff. The more we work with certain attorneys/staff, the better they get to know us and our business. 



Tech-based Solutions For In-House
Legal Teams

* National dashboards enhance visibility and manage
workloads;

* Best track deadlines, local law, and regulations for the
entire portfolio;

* Centralized platforms — offers up-to-date information and
tracks costs;

* Higher tech can provide a more accurate, comprehensive
and objective picture of the current litigation landscape and
overall exposure; and

* Providing strategic and effective legal representation.
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